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MVEMORANDUM OPI NI ON

DEAN, Special Trial Judge: This case was heard pursuant to

section 7443A(b)(3) and Rules 180, 181, and 182.1

1Unl ess ot herwi se indicated, section references are to the
I nternal Revenue Code in effect for the years at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.



Respondent determ ned deficiencies of $3,063 and $2, 750 in
petitioner's Federal incone taxes for 1994 and 1995,
respectively.

The issue for decision is whether petitioner must include
paynments from her former husband in incone under section 71

Sone of the facts were stipulated and are so found. The
stipulation of facts and annexed exhibits are incorporated herein
by reference. Petitioner resided in Burgettstown, Pennsylvani a,
at the time her petition was fil ed.

Petitioner separated from her fornmer husband, Barry Sinpson,
in January of 1990 and was divorced on Septenber 30, 1993.
During their period of separation, the Famly D vision of the
Court of Common Pl eas for Washi ngton County, Pennsylvania (famly
court) entered an order requiring M. Sinpson to nake paynents to
petitioner in the follow ng manner:

AND NOW this AUGUST 13, 1992, it is hereby ordered
that the Payor pay to the Fam |y Division, Court of
Common Pl eas SEVEN HUNDRED El GHTEEN Dol | ars ($718.00) a
nmont h payable as follows: One half thereof on the 28TH
day of AUGUST and the other half thereof on the 13TH
day of SEPTEMBER and |i ke and equal anounts on the 28TH
and 13TH days of each and every nonth thereafter.
Arrears are set at $2,154.00, as of 8-13-92 due in ful

| MVEDI ATELY. Contenpt proceedings will not be
initiated as long as payor pays $25.00 per nonth on
arrears, one half on each of the above dates. For the
support of: SPOUSE AND TWO CHI LDREN, SHANNON AND
JEFFREY. ARREARS SET ABOVE ARE RETRCOACTI VE TO 5-8-92.
(BASE ORDER AMOUNT |'S CONSI DERED TO BE $1, 287 M NUE
[sic] $569 (REPRESENTI NG DEBTS PAYMIS TOMRDS: $70/ MO
DELINQ UTILITIES. $357/ MO DI RECT PAYMI FOR MARI TAL
MORT AND $142/ MO FOR PRO RATED HOVE EQUITY LOAN FOR
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MARI TAL DEBTS = $718/ MO (MONEY ORDER AMI). PARTIES TO
SHARE EQUALLY PAROCHI AL SCHOOL TUI T1 ON FOR SON W TH
BOTH PAYI NG TUI TION DI RECTLY TO SCHOOL. PLTE TO

MAI NTAIN MED INS ON SELF AND CHI LDREN AVAI LABLE THROUGH
HER EMPLOYER AT REASONABLE COST. * * *

As stated in the order, M. Sinpson was to make a nonthly
paynent of $718 through the famly court towards the support of
hi s spouse and two children, Shannon and Jeffrey. No specific
anount of the paynent was allocated to either spousal support or
child support.

The famly court order also stated that M. Sinpson was to
make nonthly paynents in the anmounts of $70 towards delinquent
utilities, $357 towards the marital nortgage, and $142 towards a
home equity | oan taken out during the marriage. To the extent
t hese debts were still outstanding, M. Sinpson nade the required
paynments directly to the third party creditors throughout 1994
and 1995. Both the delinquent utility liability and the hone
equity loan were paid off prior to 1995.

On her 1994 and 1995 Federal income tax returns, petitioner
excluded fromincone the nonthly $718 paynents she received from
M. Sinpson, as well as the amounts he paid directly toward the
delinquent utilities, marital nortgage, and hone equity | oan.

Respondent determ ned, however, that because the court order
did not fix any part of the nonthly paynents specifically as
child support, the entire anount of M. Sinpson's paynent,

i ncluding the anounts paid to third parties for outstanding



debts, was includable in petitioner's incone as alinony or
separ at e mai nt enance under section 71

G oss incone includes anobunts received as alinony. See
secs. 71(a), 61(a)(8). Alinony is defined by section 71(b)(1) as
any cash paynent neeting the followng four criteria:

SEC. 71(b)(1). 1In general.--The term"alinony or

?EP?rate mai nt enance paynment” means any paynment in cash

(A) such paynent is received by (or on behal f of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
i ncludible in gross income under this section and not
al l owabl e as a deduction under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of

separ ate mai nt enance, the payee spouse and the payor

spouse are not nenbers of the sane household at the

time such paynent is nade, and

(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.

These requirenents are limted by section 71(c), which
provides that alinmony shall not include any part of a paynent
which the ternms of the divorce instrunment fix as a sum payabl e
for the support of the children of the payor spouse. Thus, if
t he paynents made by M. Sinpson to petitioner neet the
requi renents of the four enunerated criteria and are not fixed as

child support, the paynents are alinony and are includable in



petitioner's incone. W shall address each portion of the total
mont hly paynment by M. Sinpson separately.

Paynment Through the Famly Court

M. Sinpson paid $718 each nonth to the famly court
pursuant to the court order entered into during his and
petitioner's marital separation. Although not nade directly to
petitioner, the paynents were nmade on her behalf pursuant to a
court order. See sec. 71(b)(1)(A.

The court order states that M. Sinpson's paynents are for
the support of his wife and children. The award is not all ocated
in any way between spousal support and child support. Petitioner
argues that despite the unallocated award, the entire $718 should
be attributable to child support because under the Pennsyl vani a
Support Cuidelines (guidelines), M. Sinpson was required to pay
$789 each nonth for the support of his two children. The $789
required by the guidelines, petitioner argues, exceeds the anount
ordered by the family court and therefore the entire $718 paynent
shoul d be considered child support under section 71(c) for
Federal inconme tax purposes.

We begin by examning the origin of the State-required

gui delines. 1n 1988, Congress mandated that each State establish
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child support guidelines.? The Federal |aw contains a rebuttable
presunption that the amount of child support awarded from
application of the guidelines is correct. See 42 U S.C. sec.
667(b) (2) (1994).

I n Pennsyl vani a, the requirenent of statew de guidelines was
established by 23 Pa. Cons. Stat. sec. 4322 (1991). Rule
1910. 16-5 of the Pennsylvania Rules of Civil Procedure sets forth
the applicability of the guidelines in establishing child
support, and provides that if a recommendati on for support
departs fromthe guidelines, the trial court is required to
provi de an explanation for the deviation. The guidelines utilize
the net inconmes of both parents and are based on the assunption
that a child s needs increase as the conbined net incone of the
parents increases. See Pa. R Cv. Proc. 1910.16-1, Explanatory
Comment B. 2. Although the guidelines contenplate both all ocated

and unal | ocated awards, rule 1960.16-5(f) of the Pennsylvania

2See Child Support Enforcenent Amendnents of 1984, Pub. L
98-378, sec. 18(a), 98 Stat. 1305, 1321, amended by the Fam |y
Support Act of 1988, Pub. L. 100-485, tit. |, sec. 103(a) and
(b), 102 Stat. 2346.



Rul es of Civil Procedure states that the grids® assune that an
order will be unall ocated.

Under Federal tax law, there are tax consequences resulting
froman award's being classified as alinony or child support.
Under section 215, an individual taxpayer is allowed to deduct
anounts paid as alinony. Alinony paynents are includable in the
gross incone of the recipient under section 71. Child support
paynents, on the other hand, are nondeductible by the payor and
are specifically excluded fromthe definition of alinony and thus
not includable in the gross inconme of the payee parent under
section 71(c).

To determ ne whether any portion of the paynent is child
support, we look solely to the | anguage contained in the court
order itself. See sec. 71(c)(1). The |language of section
71(c) (1) is clear that for paynments to be child support, the
witten divorce instrunent by its terns nust fix a sumwhich is
payabl e as child support. It is inappropriate, in light of this

clear statutory |anguage, to | ook beyond the witten instrunment

3The anmount of child, spousal support, or alinbny pendente
lite "shall be determ ned in accordance with the support
gui del i nes” either by using the net inconme formula or by using
charts derived fromthe fornula, called "grids". Pa. R CGv.
Proc. 1910.16-1(b); Pa. R Gv. Proc. 1910.16-1, Explanatory
Comment C. 2; Pa. R Cv. Proc. 1910.16-3; see also Ball v.
M nni ck, 648 A . 2d 1192 (Pa. 1994).
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to exam ne what effects, if any, are nmade by operation of State
I aw.

| f Congress had intended for us to | ook beyond the witten
instrunment, it would have anended section 71(c)(1) to so reflect.
| ndeed, Congress has addressed the issue of whether alinony can
be determ ned through operation of law. Section 71(b)(1)(D), as
originally enacted, provided that for a paynent to be consi dered
al i nony, the divorce instrunent nust state that there was no
liability to nake a paynment after the death of the payee spouse.*
Thi s | anguage was deleted in 1986, and section 71(b)(1) (D now
provides that if the other requirenents are net, a paynent my be
alinony if State law termnates the payor's liability at the

death of the payee spouse. See Cunni nghamyv. Conm ssioner, T.C

Meno. 1994-474. |f Congress had intended that child support
paynments be fixed by operation of law, it certainly could have
anended the | anguage of section 71(c)(1) to acconplish this goal
much like it did wth the | anguage of section 71(b)(1) (D)

W concl ude, therefore, that because the court order does

not specifically fix a portion of the $718 nonthly paynent as

“See Deficit Reduction Act of 1984 (DEFRA), Pub. L. 98-369,
sec. 422(a), 98 Stat. 793, 795-796. DEFRA al so enacted sec.
71(c) (1) which required the divorce or separation instrunent to
fix the amount of child support. This provision was fornerly
contained in sec. 71(b).



child support, the entire anount of such paynents received by
petitioner in 1994 and 1995 is alinony and includable in incone.

Delinquent Uilities

The famly court order required M. Sinpson to pay $70 per
month toward the delinquent utilities debt. These paynents were
not fixed as child support by the court order, and therefore do
not represent child support. See sec. 71(c).

Petitioner's argunent that these paynents were not nade on
her behalf is twofold. First, she clains that no paynents were
made at all to the utilities conpanies because the debt was
conpletely paid off prior to 1994. Second, she clains that even
if the $70 paynents were made, they were made only in 1994, and
the utilities were listed in M. Sinpson's name, not hers.
Therefore, petitioner argues, the delinquent paynments were nade
for M. Sinpson's own benefit, not on her behal f.

But petitioner and her children were the only nenbers of the
household at the tine the delinquent utilities were accrued, so
she and the famly were the beneficiaries of the paynents. Such
paynments made on behalf of a former spouse represent alinony if
paid pursuant to a divorce decree or separation agreenent not
specifically fixing a portion of the paynents as child support.

See G ahamv. Conm ssioner, 79 T.C. 415 (1982) (paynents by

former husband for utilities on a famly hone were alinony when
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di vorce decree did not fix certain portion of paynents as child
support).

Here, M. Sinpson nade paynents toward the delinquent
utility bill that accrued after he left the marital residence.
The utility paynments were for expenses incurred for the famly
home. W have held that paynents by a former husband for
utilities on a famly honme, which he nade in support of his
former wwfe and children, were alinony. See G ahamyv.

Conmi ssioner, supra. This is true even if the husband was

contractually obligated to the utility conpanies to make the

paynments. See Zanpini v. Conmm ssioner, T.C Menop. 1991-395.

Accordingly, to the extent M. Sinpson actually nmade the $70
mont hly paynments for delinquent utilities, they are includable in
petitioner's inconme as alinmony. The record reflects that the
total delinquent utility liability was paid off sonetine before
1995. Thus, there were no paynents nade to petitioner or on her
behal f for delinquent utilities in 1995.

As for 1994, petitioner could not establish the nunber of
nonths for which M. Sinpson paid the $70 to the utilities
conpani es. She did, however, through her own testinony and the
testinony of M. Sinpson, provide a reasonable estimte of the
nunber of paynents nmade in 1994. Based on the information

contained in the record, we conclude that M. Sinpson nmade three
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nmont hly paynents of $70 in 1994, totaling $210. This anount
shall be included in petitioner's incone for 1994.

Marital WNortgage

M. Sinpson paid $357 each nmonth during 1994 and 1995 to the
bank for the nortgage on the famly hone pursuant to the court
order. Petitioner argues that 100 percent of this anount is
excl udabl e fromher inconme. Petitioner bases this argunment on
her contention that M. Sinpson did not inform her upon making
t hese paynments what portion was attributable to her liability on
t he debt, and what portion was for his ow liability on the debt.
She argues that M. Sinpson's paynents toward the nortgage were
t herefore not made on her behal f.

Whet her petitioner received notice fromM. Sinpson of what
he intended the paynents to be bears no rel evance to petitioner's
tax liability for 1994 and 1995. Petitioner knew fromthe court
order that M. Sinpson was to make the nonthly $357 nortgage
paynments. Petitioner's duty to report these paynents on her own
return does not depend on how M. Sinpson treated the paynents or
what he ot herw se believed the nature of these paynents to be.

The paynents were subject to a contingency, petitioner's
death, which is reflected in the term nable upon death provision
contained in the court order. The court order also specified
that M. Sinpson nake the paynents "For the support of" his wfe

and chil dren.
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The record reflects that petitioner and M. Sinpson owned
their hone as tenants by the entirety during the taxable years at
issue. A tenancy by the entirety vests in each spouse a present
interest in the jointly held property. See Mrsky v.

Commi ssioner, 56 T.C. 664, 672-673 (1971). Typically, where

there is joint ownership of property, the husband and wife are
each personally liable for the nortgage paynents. See Taylor v.

Commi ssi oner, supra. A paynent by one spouse di scharges the

| egal obligation of the other spouse to the nortgage | ender and
each spouse is entitled to a contribution of one-half for each

paynment fromthe other spouse. See id.; Zanpini v. Conm Ssioner,

supra.

Ceneral ly, where an agreenent or court order inposes the
obligation for the entire nortgage paynent on the husband, he no
| onger has a right of contribution fromhis wife. See Taylor v.

Commi ssi oner, supra. Thus, when the husband nmakes a nortgage

paynment, he confers a current benefit upon the wife by
di scharging her legal obligation to the nortgage | ender and
relieves her of her obligation to contribute. See id.

In 1994 and 1995, M. Sinpson and petitioner were jointly
liable to the lender for the nortgage on the marital hone.
Accordingly, with respect to the $357 nortgage paynents, half the
paynments M. Sinpson nmade conferred a benefit on petitioner and

thus are alinony includable in petitioner's incone. The other
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hal f reduced M. Sinpson's own obligation and were not nade on
petitioner's behalf.

Hone Equity Loan

W now turn to the issue of whether the $142 nonthly
paynments toward the hone equity |loan constitute alinony to
petitioner. The full home equity |oan nonthly paynment was $474,
which M. Sinpson paid in full each nonth. Qut of this anount,
the court order required M. Sinpson to allocate a portion of the
total anmount due, or $142, to be paid on petitioner's behalf.

A portion of the |oan proceeds was used to finance the
purchase of a Buick Regal by M. Sinpson in 1989 and retained by
himafter he and petitioner separated. The renaining portion of
the | oan proceeds was attributable to joint credit card debt
accrued before he and petitioner separated in 1990. It is for
this portion of the debt that the famly court ordered
M. Sinpson to pay $142 on petitioner's behalf.

As previously stated, paynents are alinony to the extent
they satisfy an obligation of petitioner. See Taylor v.

Commi ssioner, supra. W find no significant difference between

the paynents nmade on petitioner's behalf toward the marital

nort gage and the paynents made on petitioner's behalf toward the
home equity loan. |In both instances, the debt was secured by the
marital home, and petitioner and M. Sinpson are jointly liable

to the |l ender for the paynment due each nonth. M. Sinpson nmade
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the entire hone equity | oan paynent of $474 each nonth and
therefore had a right of contribution frompetitioner of one-

hal f, or $237. See Taylor v. Comm ssioner, supra. The fanmly

court ordered that M. Sinpson pay, on petitioner's behalf, a
| esser anmount of $142 each nmonth toward this obligation, and we
find that amount to be alinony to her.

The record reflects that the honme equity | oan was paid off
before 1995. Petitioner offered no evidence to show how many
paynments were nmade in 1994. Accordingly, we find that the $142
al i nrony paynents were nmade through the entire taxable year 1994.

To reflect the foregoing,

Decision will be entered

under Rul e 155.




